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Keywords: Abstract: Artificial intelligence systems have been the dominant technology
Databases; in recent years, which has had an intensive impact on the relations regulated
Artificial intelligence systems; by intellectual property law. Databases, for their part, as a modern high-tech
Sui generis right; product of growing importance in the information society, enjoy legal protection
Directive 96/9/EC under Directive 96/9/EC of 11 March 1996 on the legal protection of databases.

They are the subject of intellectual property both in European Union law and in
the law of the Member States. Proceeding from the definition in the Database
Directive and the technical nature of the two phenomena, considering possi-
ble hypotheses and existing solutions, this study aims to answer the research
question whether Al databases” can be protected subject matter under the two
Creative Commons Non established protection regimes, namely, copyright and especially sui generis
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non-commercial use, reproduction an . . .
distribution of the workf’,\,ithout further legalliterature to accurately reflect the characteristics of the protected object
permission. at the current historical moment.

1. INTRODUCTION

Artificial intelligence systems (shortly “Al systems”) intensively influence the relations reg-
ulated by intellectual property law. The use of artificial intelligence systems in the creative
industries has become commonplace. The results of their “work” would benefit from legal pro-
tection as objects of intellectual property if they met the criterion of originality in the sense of
being the result of human creative activity. The term “artificial intelligence databases” noted in
the legal literature provokes reflection on the possible convergence between the two technologies
and its impact on the legal protection of databases in their two existing regimes in European Union
law - copyright and sui generis protection.

The EU has the world‘s first legislative act regulating certain aspects of public relations in and
around the use of artificial intelligence (Al for short). This is Regulation (EU) 2024/1689 of the
European Parliament and of the Council of 13 June 2024 laying down harmonised rules on artificial
intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013,
(EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797
and (EU) 2020/1828, also known as the Artificial Intelligence Act (Artificial Intelligence Act,
2024). The issues of the relationship between intellectual property rights and Al remain outside its
scope. Nevertheless, for the purposes of this study, the definition of “Al system” in Article 3, item
1 of the Regulation is adopted, according to which “Al system” means a machine-based system
that is designed to operate with varying levels of autonomy and that may exhibit adaptiveness after
deployment, and that, for explicit or implicit objectives, infers, from the input it receives, how to
generate outputs such as predictions, content, recommendations, or decisions that can influence
physical or virtual environments”.
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This broadest possible definition brings out two ontological characteristics of Al: autonomy and
adaptability, both to varying degrees. A defining characteristic is also their function, namely: to
generate results that impact a physical or virtual environment. Despite the growing number of scientific
studies, policy documents and separate legal provisions on computer-generated works in different
countries (e.g. the United Kingdom, Ireland, New Zealand, India, Hong Kong), there is no consensus
at the political, doctrinal or legislative level, whether internationally or only in the EU, on the issue of
regulating the consequences of these results when they are generated by Al and manifest themselves
in the field of intellectual property law. As the degree of Al autonomy increases, the prevailing view
appears to be that there is no legal basis for granting protection to results generated entirely by Al,
as opposed to those whose creation is merely assisted by it as a means to an end (WIPO, 2020). The
next question of discussion is who should be considered the author of these results (termed “works™)
if they were to be covered by protection. Three main options are proposed, with sub-options where
the author is either the creator of the software from which the work was generated, or the user who
used the software to create the work, or both together, applying different criteria for the purpose.
In the context of computer-generated works, the options were discussed in the scientific literature
in 1982 by Timothy L. Butler, according to whom the court is ultimately called upon to determine
which person is most deserving of copyright ownership (Butler, 1982). Having begun in the United
States in the second half of the 20" century (U.S. Copyright Office, 1965, p. 5) and spread to other
regions of the world, the debate is now also being extended to works generated by or with the
help of artificial intelligence. The effort to distinguish the human contribution in the final result is
evident in the practice of the United States Copyright Office. A recent case of the cancellation of
previously granted protection to a work “‘comic book™ after it was discovered that the illustrations
in it were created with the help of an artificial intelligence image generator is indicative. However,
the arrangement of the images and the text of the comic book story remain protected because they
are the creative work of the author. The United States Copyright Office’s letter to this effect states:
“As stated in the Compendium of U.S. Copyright Office Practices (3d ed. 2021), the Office will not
register works produced by a machine or mere mechanical intervention from a human author. The
crucial question is “whether the ‘work’ is basically one of human authorship, with the computer [or
other device] merely being an assisting instrument, or whether the traditional elements of authorship
in the work (literary, artistic, or musical expression or elements of selection, arrangement, etc.) were
actually conceived and executed not by man but by a machine.” (United States Copyright Office,
2023). We note this case because of the associations evoked by a certain similarity between the
database and comics as compilations of text and visual art. The avant-garde idea in the European
debate, admitted at the level of working documents, to grant legal personality to artificial intelligence
technologies (the so-called “electronic person” for highly autonomous, intelligent systems such as
robots or Al) was subsequently rejected on the understanding that this would not be appropriate
due to the potential for the negative impact of such an option on the incentives for human creators
(European Parliament, 2017, 2020).

2. DISCUSSION

In this brief introduction to the topic, the main research question of interest to us is whether “Al
databases” can be a protected subject under the two protection regimes established by Directive
96/9/EC (Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996
on the legal protection of databases, OJ L 77, 27.3.1996, p. 20-28, in short “Directive 96/9/EC”),
namely, with copyright and a special sui generis right.

With regard to both statutory protection regimes, the definition in the Database Directive must
be taken as a starting point, which requires cumulatively: a collection of independent works, data
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or other materials; that they are systematically or methodically arranged and that they are indi-
vidually accessible. It is mandatory to take into account the interpretative practice of the Court of
Justice of the EU (CJEU) in the analysis.

The rule for copyright protection of databases is: no other criterion than originality in the sense
of the author’s intellectual creation should be applied to determine whether a database is eligible
for copyright protection (Directive 96/9/EC, par.16). It refers to databases which, by “reason of
the selection or arrangement of their contents, constitute the author’s own intellectual creation
” (Directive 96/9/EC, Art. 3, para. 1). The Court of Justice of the EU provides some guidance
on which databases may be original. “As regards the setting up of a database, that criterion of
originality is satisfied when, through the selection or arrangement of the data which it contains, its
author expresses his creative ability in an original manner by making free and creative choices”
(see Football Dataco Ltd and Others v Yahoo! UK Ltd and Others, Case C-604/10, para 38). “It is
irrelevant for the purpose of assessing the eligibility of the database for the copyright protection
provided for by Directive 96/9 whether or not that selection or arrangement includes ‘adding important
significance’ to that data (para. 41). Skill, labor, and judgment are of no importance “if that labor
and skill express no originality in the selection or arrangement of that data” (para. 42). Furthermore,
a database is not original if its creation “the database is dictated by technical considerations, rules
or constraints which leave no room for creative freedom” (para 39). According to some authors,
this is not clear enough; “the Court did not make the effort to provide a definition of originality
that takes into account the intrinsic characteristics of the subject matter. It merely referred to the
reading cases in matters of originality” (Noto La Diega, 2019, pp. 110-111). We maintain the view
that it is in Directive 96/9/EU that EU law establishes a common standard for granting copyright
protection, and this is the standard of originality (Draganov, 2016, p. 100). It is also clear because
it is “in the sense of the author’s intellectual creation” (Recital 16 of Directive 96/9/EC). Only a
human being can be an author. This leads to the exclusion from the circle of protected works of
everything that is not created by a human being, regardless of whether it is among the works listed
by the law or not. “For the same reason, objects that are created by a machine also remain outside
the scope of protection,” writes Draganov (2016, p. 91). The truth of this statement will not suffer
if, in the context of databases, we replace “created” with “selected or arranged” and “machine”
with “artificial intelligence systems”. This concise reminder of the basics leads to the conclusion
that only databases can “claim” copyright protection, in that the selection and arrangement of the
content is an expression of human intellectual creativity. It should be noted that copyright protection
of databases, even before the advent of Al, had limited practical significance.

This is not the case with the special sui generis right of the database producer, which ,,in the family
of intellectual property rights ... is one of the youngest members* as stated by Advocate General
Szpunar (Court of Justice of the European Union, 2021, para. 1).

In the context of the research focus on the special sui generis right, the first question is about the
suitability of the content in the database for the definition in Directive 96/9/EC, if it is generated
by or with the help of Al systems.

The database may include literary, artistic, musical or other collections of works or collections of
other material such as texts, sound, images, numbers, facts, and data (Directive 96/9/EC, recital
17). Therefore, there is no obstacle, including within the meaning of Article 43 of Regulation (EU)
2023/2854 of the European Parliament and of the Council of 13 December 2023 on harmonised
rules on fair access to and use of data and amending Regulation (EU) 2017/2394 and Directive
(EU) 2020/1828 (Data Act, 2023), to it including Al-generated texts, sounds, images, numbers,
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facts and data. The term “materials” is the one that needs more attention. It is undeniable that the
term “materials” can cover both copyrighted elements of the database content and those without
copyright protection that must have independent information value. “Arrangement” and “selection”,
in turn, point to the relationship between the content and the order, which relationship determines
the structure of the database. This arrangement must be provided by an element internal to the
database (which is the DBMS), which must organize the content according to methodically cri-
teria, e.g. chronological order. This is a fundamental conclusion from the practice of the Court of
Justice of the European Union (CJEU, n.d.), which, although not explicitly formulated, is extremely
important to consider in any analysis of the topic. For example, the judgment in Innoweb v Wege-
ner (see Case C-202/12, Innoweb BV v Wegener ICT Media BV and Wegener Mediaventions
BV, ECLI:EU:C:2013:850) clearly shows that metasearch engines do not create databases on the
internet because they are tools external to the database itself. Artificial intelligence systems are
also such an external tool in the database, even when their strong in situ integration makes this
circumstance less visible, as in the cases of machine learning inside the database (ML inside
DBMS), vector databases or self-learning database optimizers.

The sui generis right protects a substantial (qualitatively and/or quantitatively) investment for in
either the obtaining, verification or presentation of the contents. Thus, the second and third questions
must answer whether the database manufacturer‘s investment in Al systems would constitute
a substantial investment and whether it would be such for the obtaining (not for the creation),
verification or presentation of the contents, according to the case-law of the CJEU. In search of
answers, we briefly recall that from the point of view of the concept of “substantial investment”,
Directive 96/9/EU does not fix either what it consists of or what its minimum threshold is. The
concept of “substantial” is relative. Moreover, it is concrete, decided by the courts on the specific
facts of the case. According to the European Commission’s Evaluation of Directive 96/9/EC on
the Legal Protection of Databases (2018, p. 28), the courts of the Member States appear to be in the
best position to determine the meaning of the term “substantial”. By interpretation, a conclusion is
drawn that the substantial investment can be in human, technical and/or financial resources that
the maker of a database has invested in order to obtain a return on his investment. “Substantiality”
can be qualitative and/or quantitative, with the quantitative assessment referring “to quantifiable
resources and the qualitative assessment to efforts which cannot be quantified, such as intellectual
effort or energy, according to the 7", 39" and 40" recitals of the preamble to the directive.” (see
Case C-338/02, Fixtures Marketing Ltd. v. Svenska Spel AB, ECLI:EU:C:2004:696, paragraph
28). In light of this, the national courts of the Member States have adopted a broad approach,
provided that the financial investments are not trivial, known as the “De minimis exclusion rule”
(see Evaluation of Directive 96/9/EC..., pp. 27-28). Following the last assessment of the Database
Directive in 2018, more precisely on June 3, 2021, the judgment in the case CV-Online Latvia SIA
v Melons SIA was issued, after which it should be considered that the so-called “violation test”
has been supplemented by another criterion, which is “main”. ... The main criterion for balanc-
ing the legitimate interests at stake must be the potential risk to the substantial investment of the
maker of the database concerned, namely the risk that investment may not be redeemed” (Case
C-762/19, CV-Online Latvia SIA v Melons SIA, ECLI:EU:C:2021:434, para. 44). Which already
means that the investment may be large in absolute terms, but in its specific, relative manifestation
it will be considered insignificant. In the usual hypotheses, however, according to this derived as
a “main” criterion, the larger investment in absolute terms will logically lead to a higher risk, that
is, the so-called materiality threshold is expected to be higher than before the decision in this case.
The analysis so far makes it possible to answer the second question: there is no absolute obstacle
to the database maker investment in artificial intelligence systems being assessed as a “material
investment”, which should be assessed in each specific case.
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The answer to the third and final question is related to the so-called “creating-obtaining” dichot-
omy. We recall that according to the CJEU the expression “the obtaining of the contents™ of the
database should be understood ,,as referring to the resources used to search for existing independent
materials and collect them in the database, not to the resources used to create the independent
materials themselves” (see Case C-203/02, The British Horseracing Board Ltd and Others v
William Hill Organization Ltd, ECLI:EU:C:2004:695, para. 31). Furthermore, the CJEU rejects
the argument that investment in verification during the process of creating the relevant data may
constitute a substantial investment (paragraphs 30-31, 34, 38, 40-42, operative part 1). In short,
investments made in the process of creating the data are entirely excluded from the scope of sui
generis protection. In this context, the third question takes on the following outline: assuming that
an investment in Al systems ‘“crosses” the threshold of substantiality, can it be considered as a
qualifying investment in the acquisition, verification or presentation of the content of a database?
According to authors who have studied the “legal protection - databases - artificial intelligence”
nexus, the Court’s “narrow” interpretation of the scope of the Database Directive contradicts its
provisions and “this, and not the law as stated in the Directive, constitutes the main reason why
the Database Directive may be unsuitable for AL databases.” (Noto La Diega, 2019, p. 114). This
seems to be supported by other authors (Burdese, 2020, p. 13). Despite this judicial interpretation,
the author provides an example to demonstrate that, depending on the specific type of Al system
in which the investment is made, there still remains a possibility for sui generis protection of arti-
ficial intelligence databases. “Thus, for instance, if one invested in two different Al applications,
one for data mining, and the other for database making (obtaining, verifying, presenting data), the
relevant Al database may be protected if the second investment is substantial, regardless of the
database making activity being a primary or secondary activity” (Noto La Diega, 2019, p. 119).

In our opinion, the answer should be sought on another plane, namely, from the point of view of the
systemic and interdisciplinary approaches. Then databases can be considered as an information
system consisting of two relatively autonomous subsystems - a database subsystem and an information
processing subsystem. It is precisely such an approach that the CJEU applies, for example, in the
case C-202/12 Innoweb, with its conclusion that ,,In view of the search options offered, such a
dedicated meta search engine resembles a database, but without having any data itself (Innoweb
BV v Wegener ICT Media BV and Wegener Mediaventions BV, C-202/12, para. 48). It follows from
this that the data must be organized by an element internal to the “database” information system.
The Al system in itself cannot be an element of the “database” subsystem, because it is neither
of the following: “..literary, artistic, musical or other collections of works or collections of other
materials such as texts, sounds, images, numbers, facts and data”. Undoubtedly, it can generate
such or with its help they can be created. There is no legal obstacle to any of the listed elements,
if they are generated with Al, being included in the “database” subsystem. It can also arrange the
data according to the algorithm and the criteria set. However, the function of the Al is not to create
a database within the meaning of Directive 96/9/EC, regardless of whether it generates chaotic
data or it is structured according to some logic. The Al is an element external to the “database”
subsystem, that is, it is not part of the content of the database. In the majority of cases for instance,
the business model involves the database maker maintaining an architecture that uses a third-
party Application Programming Interface (API) - a provider of a large language model. In this
sense, it would be good to clarify the use of the term “Al database” in the legal literature. In our
opinion, it is more accurate to say that there are databases advanced with artificial intelligence.
The conclusion from the above analysis is that in both options of investing in an Al system (one
that only generates/creates in the narrow sense) and one that verifies and presents data, and even
hypothetically, if one invests in both at the same time, at the moment this investment will not be
protected by the sui generis right of the database manufacturer in the EU.
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But then, does an Al system have a place at all here — and if so, where exactly? There is a place and
it is in the information processing subsystem. But this subsystem, as indicated in the relevant place in
this study, is called the Database Management System (DBMS). Al systems are not DBMSs and cannot
perform the functions of DBMSs, but the two can be integrated to achieve synergy — that is, to obtain
better results in qualitative and quantitative terms. It is precisely if the investment is in the integration
between a DBMS and an Al system and meets the other criteria in Directive 96/9/EC, then, in our
opinion, it can be thought that such an investment would receive sui generis protection. But under one
condition, namely, that it cannot be qualified as a computer program used in the creation or functioning
of the database, because then it would fall under the exception of Art. 1, par. 3 of Directive 96/9/EC.

3. CONCLUSION

There are new legislative decisions that provide sui generis protection for some new intellectual
property objects. According to Article 33 of the Law of Ukraine on Copyright and Related Rights
(last edit 2023): “A non-original object generated by a computer program is an object that differs
from existing similar objects and is generated through the operation of a computer program without
direct involvement of a natural person”. In the past few years, there has definitely been a strong
demand for workable ideas concerning the protection to be granted to results created by or with
the assistance of artificial intelligence. In this regard, there are authors who propose sui generis
protection for such works (Hardman & Housel, 2023; Rathor, 2025; Dehdar, 2025). There would
be a noticeable added value in the legal debate on the topic if a future study draws on the lessons
and unique theoretical and practical knowledge and experience from the process of introducing
and practically implementing the sui generis right of the database maker in EU law.

When legal literature talks or writes about ,,artificial intelligence-generated databases®, termi-
nological clarity is recommended, clarifying exactly what is meant. A careful interdisciplinary
analysis of concrete existing examples is needed to give a clear answer to whether there is an
obstacle to the sui generis protection of databases that have been advanced in some form by Al
systems. It must take into account the fact that databases and Al systems are two separate and
distinct technologies with different functions that are not interchangeable, while at the same time,
there is increasing integration and convergence between them. The need to change the existing
legal framework and the case law of the CJEU on the issue of the legal protection of databases
in EU law, given the challenges of Al, must be based on a legal analysis that necessarily rests on
systemic and interdisciplinary approaches.
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